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According to Carl Schmitt, in his late work The Nomos of the Earth,
published in 1950, the long evolution in the relation between
humans and the earth has been decisive for the nature of tradi-
tional legal order. The historical links to European international
jurisprudence (ius publicum Europaeum) have decayed with the
old world order that supported them. Territoriality, once the foun-
dation of the nation-state has evolved, causing a parallel change
in the nation-state paradigm of sovereignty and the fabric of inter-
national law which has its basis in that paradigm. If Schmitt is
correct in his prognoses about the end of a global era and the rise
of a new yet uncharted world order in the mid-1940s, then the
architects of the nascent European Coal and Steel Community face
the same conditions, and must carry out their work with the same
cultural, social and juridical raw materials, against the backdrop
of the same concrete historical experience. This article will attempt
to continue the trajectory of Schmitt’s historical analysis of the ius
publicum Europeaum, suggesting how its central concepts and
theses map onto the grand geopolitical and civilisational project of
European construction from 1950 to 2004 and beyond. It will
explore the applicability of the concept of nomos for the nature of
EU evolution, and interpret general elements of the European legal
system in terms of the concept of nomos.

INTRODUCTION

On 9 May 1950 at the Quai d’Orsay, the French Ministry of Foreign Affairs,
Robert Schuman held a press conference and pronounced what would
come to be known as the Schuman Declaration. The Declaration is widely
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136 J. Peter Burgess

considered the origin of European construction in its twenty-first-century
incarnation, both in spiritual and political terms. It explicitly proposes the
creation of a community whose members share an interest in peace and a
High Authority under which French and German coal and steel production
should be placed. The Declaration lead quickly to the adoption of the
Treaty of Paris one year later, effectively creating the European Coal and
Steel Community, the forerunner of today’s European Union. The treaty,
which was signed by the founding members of the European Union, had as
its core principle a functionalist philosophy of peace. Instead of reproduc-
ing the complex coordination of national interests with the aim of ending
conflict with one another, it sought to fuse national interests. The integra-
tion of the coal and steel industries was seen as the first and most obvious
step toward such a fusion. European peace was thus to be assured not by
diplomatic scrambling between nation-states, but by weakening or disman-
tling of the political-economic sovereignty of nation-states, albeit gradually
and only in selected areas. The Treaty was envisaged as the first step in a
long and continuing process of building-down of sovereign national bor-
ders, based on the notion that the true values of European nation-states are
European, and no longer map onto those nation-states, but rather both
exceed and precede them.

Only a few months after the release of the Schuman Declaration
another engaged European, the controversial Weimar jurist Carl Schmitt,
published his paradigm-rattling The Nomos of the Earth in the International
Law of the Jus Publicum Europaeum. Both in style and approach Schmitt’s
book widened the scope of the kind of juridical scepticism developed in his
previous work. By turning his attention from domestic legal matters to the
historical evolution of international relations he seeks to situate European
jurisprudence with respect to its origins and speculates on its destiny.

For many years leading up to the publication of Nomos he had argued
that European jurisprudence was all but obsolete, cut off from it sources
and under the negative influences of an increasingly technological culture.1

This way of thematising European intellectual evolution converges with the
array of political positions that mark Schmitt’s intellectual career. He is by
and large indifferent to traditional left-right oppositions of traditional poli-
tics, seeing them as secondary to his project of re-founding contemporary
jurisprudence. Through his career he adamantly argued for the autonomy
of the sovereign state, seeing in its decline the loss of legitimacy, the weak-
ening of economic integrity, and the detachment of law from its historical
roots. In the Nomos book he focuses on the relation between European
and international jurisprudence, and what he calls the ‘spatial order’ that
has always supported it. In his analysis Schmitt describes the end of a glo-
bal era and the rise of and new era, starting in the mid-1940s, that is
approximately simultaneously with the origins of the European Coal and
Steel Community.
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The New Nomos of Europe 137

This article investigates the degree to which the historical confluence of
European construction and the Schmittian European nomos bears any
deeper, more substantive, links. It will advance the hypothesis that Schmitt’s
critique of what he called European International Law reflects to a compelling
degree the complex geometry of the emerging European legal system. By
examining the architecture of the European law in the light of Schmitt’s
concept of nomos it attempts to contribute to clarifying the unique logic of
legitimacy and authorisation that make up the European juridical space.

SCHMITT, THE EUROPEAN

Schmitt’s own philosophical relation to the idea of Europe varies vastly in
the course of his career. From a certain point of view one might say that his
career consisted of nothing less than an ongoing critique of the premises
and consequences of the “European project”. Schmitt bursts what he sees as
the conceptual and political limitations of the nation-state in an original way
that has consequences both for our understanding of the national and the
European.2 John P. McCormick has charted the conceptual contours of four
distinct relations to Europe through the course of Schmitt’s career.3 According
to McCormick these phases are: (1) Europe as a form of neo-Christendom, a
position set out in Roman Catholicism and Political Form (1925); (2)
Europe as Central European political-cultural anchorage, primarily in the
essay “The Age of Neutralizations and Depoliticization” (1929); (3) Europe
as interwoven with a German dominate Grossraum; and (4) Europe situated
in the evolution of law, space and sovereignty in The Nomos of the Earth
(1950).

Schmitt’s earliest consideration of the notion of Europe and its contri-
bution to contemporary European ideas is a critique of the political function
of Catholicism. This function is expressed both as the political form of the
catholic tradition and as its substantive values. In terms of the formal char-
acteristics, which give the book its title, Schmitt advances a critique of
modernity as the rise of instrumental rationality. “In almost every discussion
one can observe the extent to which the methodology of the natural-technical
sciences dominates contemporary thinking. For example, the god of tradi-
tional theological evidence – the god who governs the worlds as the king
governs state – subconsciously is made the motor impelling the cosmic
machine. The chimera of modern big-city dwellers is filled to the last atom
with technological and industrial conceptions, which are projected into cos-
mological or metaphysical realms. In this naïve mechanistic and mathemati-
cal mythology, the world becomes a gigantic dynamo wherein there is even
no distinction of classes”.4 The instrumental rational course taken by the
European cultural evolution consequently threatens the transmission of the
substantive values of European religious culture, including the central tenets
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138 J. Peter Burgess

of authority, collectivity and individuality. Yet for Schmitt what is in the end
more decisive for the cultural trajectory of Europe is not the theological con-
tent of Roman Catholicism, but rather the shifting nature of the political.
Catholicism is “eminently political” in contrast to the superficiality of political
rationality of our time.5 To the newly evolved “political mechanics” of eco-
nomic and military means of power in Europe Schmitt opposes the Catholic
Church as the “the consummate agency of the juridical spirit and the true
heir of Roman jurisprudence”.6

In Schmitt’s second phase of European orientation the “Age of Neutral-
ization” essay positions Germany and Central Europe relative to Russia
under the sign of the technology.7 Schmitt sees European culture in general
as structured and marked by a “neutralization process” whereby the centre
of European spiritual heritage transitions from a more theological to meta-
physical and moral, and finally to an economical rationality. In this phase of
Schmitt’s understanding of Europe, the axis of analysis shifts to the German-
Russia dimension, the role of France in European intellectual affairs is toned
down and the spectre of unbridled technological development is put in the
foreground. Schmitt’s earlier emphasis on the need for a historical aware-
ness of the intellectual status quo of Europe takes, in the “Neutralization”
essay, the form of a renewed emphasis of the present and coming muta-
tions in the nature and understanding of technology and the unique form
rationality it embodies: “technicity (Technizität)”.

“The process of continuous neutralization of various spheres of cultural
life has reached its end because technology is at hand. Technology is no
longer neutral ground in the sense of the process of neutralization; every
strong politics will make use of it”.8 Schmitt’s analysis of European intellec-
tual history focuses here on the notion of neutralisation brought about by
the influx of technology in European life.

The Central European emphasis of the “Neutralizations” essay is contin-
ued in the following phase of Schmitt’s European trajectory, covering his
association with National Socialism and represented by the lectures and
writings on Grossraum. The Grossraum concept points toward Schmitt’s
later analysis of the European nomos Grossraum to the degree that it builds
upon the need for a general re-evaluation of the notion of international
legal order in terms of its concrete spatial determinations. In this sense the
concept represents the basis for the spatially oriented legal analysis of the
nomos book. “International law (Völkerrecht) as jus gentium, is, as a law of
peoples, first and foremost a personal, order, that is, it is a concrete order
determined by the one’s belonging to a people or a state. [It is, however]
not only personally determined, but it is also simultaneously a concrete
spatial order.”9 Grossraum, in Schmitt’s European vision, is thus not only a
geopolitical concept, so often the object of reproach, but a metaphysical
one, linking the spatiality of geopolitics to international law to the earth.
International and European law are without doubt about space, they refer
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The New Nomos of Europe 139

primarily to space. According to Schmitt, they must also be conceptualised
as being spatially determined themselves.

The Nomos book represents the fourth and final phase of the evolution
of Schmitt’s thinking on Europe.10 It widens the scope of Schmitt’s juridical
pessimism from the main themes of his career, sovereignty and legitimacy
on the German national level, to questions surrounding the status of inter-
national law. In the 1963 Foreword to The Concept of the Political (1932),
Schmitt sums up the constellation of the writings that aimed to fully analyse
this new situation: the Hugo Preuss book (1930) The Protector of the Consti-
tution (1931) and Legality and Legitimacy (1932) concern the new
challenges surrounding domestic politics, The Concept of the Political deals
with the evolution in inter-state relations, and The Nomos of the Earth deals
with the same set of mutations as they play out on the macro-historical
world level.11 In keeping with his claims about the withdrawal of jurispru-
dence in the national framework, Schmitt develops an extended historical
analysis of the decline of the Eurocentric order of international law, begin-
ning with Hellenism and reaching its nadir in the post-war institutions of
international law, first and foremost, but not exclusively, the universe of
international jurisprudence surrounding the League of Nations, though its
roots extend all the way back to the post-Napoleonic Monroe Doctrine
(1823).

What is innovative about Schmitt’s historical demonstration of the
decline of the European jurisprudence is its correlation with the decline of a
certain European spatial order. According to Schmitt, the long evolution in
the relation between humans and the earth has been decisive for the nature
of traditional legal order. The historical links to European international juris-
prudence (ius publicum Europaeum) have decayed with the old world
order that supported them. The modern conception of territoriality is a
Cartesian one: it maps according to a linear logic, a fixed set of principles or
concepts (sovereignty, deed, ownership, belonging, rights, etc., onto a fixed
spatial template). Space is in effect a given, universal and ubiquitous. This
conception accompanies the evolution of the concept of nation and the
nation-state paradigm of sovereignty, the very fabric of international law.
Schmitt’s insight, as we will see, evolves from a critique of the fixed-ness of
the spatial linking of international law.12

If Schmitt is correct in his prognoses about the end of a global era and
the rise of a new yet uncharted world order in the mid-1940s, then the archi-
tects of the nascent European Coal and Steel Community face the same condi-
tions, and must carry out their work with the same cultural, social and juridical
raw materials, against the backdrop of the same concrete historical experi-
ence. The fundamental insight of the era, for observers as different as Schmitt
and Schuman, was that the essential values of our time are trans-national and
extra-territorial, and that they defy for structural reasons (Schmitt) or by histor-
ical contingency (Schuman) the political and legal institutions of our time.
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140 J. Peter Burgess

This article will attempt to continue the trajectory of Schmitt’s historical
analysis of the ius publicum Europeaum, suggesting how its central
concepts and theses map onto the grand geopolitical and civilisational
project of European construction from 1950 to 2004. It will explore the
applicability of the concept of Nomos for the nature of EU evolution, and
interpret both general and specific elements of the European legal system in
terms of the concept of Nomos.

THE NOMOS OF THE EARTH

The nomos book thus lies at the intersection of a number of concerns that
preoccupy Schmitt throughout his career. Schmitt looks to gather the
threads of a certain interpretation of world history, both in unitary and uni-
fying Hegelian sense, but also in a specific sense. Europe’s history, from
Schmitt’s perspective, is inseparable from a certain experience of space and
place. History, and its correlates, politics and law, is spatially determined. For
this reason, The nomos of the Earth, is as much a theory of historiography as
it is political or legal theory. If the work is to be understood in its empirical
dimensions, it is by identifying the concrete specificity of international law
and mapping these specific determinations onto the large movement of
world history. The nomos book in this sense is an attempt to historically link
fundamental changes in the nature of international jurisprudence with
changes in the cultural, social, political and spatial order of the world.

Conceptually Schmitt hooks his builds upon the multivalency of the
historical concept of nomos. In ancient Greek, nomos is defined as ‘that
which is in habitual practice, use or possession’. From this basis the term is
thus variously translated as ‘law’ in general, as ‘ordinance’, ‘custom’, derived
from customary behaviour, from the law of God, from the authority of
established deities, or simple public ordinance.13 Nomos also means ‘law’
understood in the sense of rationality, the ‘reigning’ order of things, or what
we would today call ‘discourse’. Finally, nomos is linked to the word neimô,
meaning ‘to deal out’, ‘distribute’ or ‘dispense’. The concept is thus also
associated with being a hub or distributor of meaning or of rationality, both
in the physical and metaphysical sense of the word, the logical organisation
of things in space and time. This component of its meaning is what links it
to the notion of extension, the spatialisation of rationality. (In modern
Greek a nomos is a prefecture or county in the sense of a distribution of
legitimate authority in a given place. Nomos thus implicitly links to the
deployment or application of power across a given territory.14

Nomos thus refers to both spatial territory and the political or legal
rationality that is valid for that space. It points to the order established
through an appropriation of delimited territory. To Schmitt’s reading, a land
seizure (Landnahme) is a seizure of land, which not only constitutes a shift
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The New Nomos of Europe 141

of property but which simultaneously orders the earth rationally and thus
posits a distinct and ordered relationship between the political subject of
power, ownership and political action. It also designates the act of estab-
lishing order, of logic or rational discourse through the original partitioning
of land.15

The most significant aspect of nomos for our purposes is however the
way in which it gives a certain kind of reality and meaning to pure empti-
ness of what is sometimes called “Cartesian space”; that is purely formal,
empty or meaningless spaces. When territory is partitioned or divided
through acts of war or politics its rational organisation is not simply
changed along spatial lines, its administration crystallised in terms of formal
laws or rules. Rather, the land seizure productively shapes the dynamics in
and above and all around it. Like the shift from Cartesian space in the field
political geography, Schmitt intends the concept of nomos as a polemical
alternative to the positivistic understanding of legal order that he is sees as
bureaucratically encroaching on European jurisprudence in his own time,
the ‘situation établie of those constituted dominates all customs, as well as
all thought and speech’, reiterates Schmitt in the nomos book. ‘Normativism
and positivism then become the most plausible and self-evident matters in
the world, especially where there is no longer any horizon other than the
status quo’.16

Nomos is thus to be understood as a kind of antidote to the instrumental
prescription of law, which somehow pre-exists it or which somehow pre-
exists the territory over which it has jurisdiction. On the contrary, the mean-
ing of territory, of inhabited or un-inhabited space, the territoriality of the
territory arises with its nomos. This is what Schmitt understands when he
calls nomos “constitutive”. Nomos makes out the very territoriality of terri-
tory by organising the meaning of its space, by organising its spatiality of it.
It is indeed an ordering of reality, but one which orders reality by constitut-
ing it. As we will see, this constitution of the territoriality of territory simulta-
neously institutes a relation to international law, its meaning in space and
the meaning of space for it.

THE NEW TERRITORIALITY AND THE BIRTH 
OF INTERNATIONAL LAW

Schmitt draws his understanding of the term nomos from a distinct period in
history, corresponding to the transition from wanderer society to the society
of fixed and land-based households, from the nomad existence to the oiko-
nomein, the land-based order of the household. In these terms Schmitt
marks off three distinctive historical-spatial nomoi, or “orders” of the earth.
The first is the mythological stage, from pre-history to the fifteenth-century
age of discovery; the second is the period from the fifteenth century to the
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142 J. Peter Burgess

early years of the twentieth century; the last is the last period, still uncon-
ceptualised, according to Schmitt, extending from the Treaty of Versailles
and forward. In the era before the planet was conceptualised as a finite
totality, space was ultimately free. The question of organising it in terms of
international law never occurred since it was never conceptualised as a
thing in itself. It was reality itself, the ultimate and transcendental backdrop
of all things. According to Schmitt, this situation began to evolve in the fif-
teenth century. The ‘Age of Discovery’ opened the face of the earth to
apparently infinite land appropriation, thus transforming the essence of
space itself. Instead of the geopolitics of discrete and finite territory, a geo-
politics of open territory began. Land appropriation throughout the fifteenth
to seventeenth centuries went effectively unopposed.

This change in spatial and thus geo-political consciousness was, in
Schmitt’s view, decisive. Even the pre-Renaissance spatial consciousness
which saw Rome or Jerusalem as its centre knew that such a religious or
political geography related to an enemy other, be it invading Germanic
tribes or Islam. The Renaissance period, on the other hand, was character-
ised by a lack of opposition to spatial appropriation.17

During the Middle Ages Europe was of course not divided into states in
the modern sense. For this reason and others international law in the modern
sense was not possible. Today we think of states as having undisputed
political control over their own territory, independent of external political
control. Indeed, it is the foundational notion of international law. By con-
trast, medieval kings shared power across a number of axes: internally, with
their barons each of whom had a private army; externally, they were obli-
gated to show some sort of allegiance to the Pope and to Rome. With the
discovery of sea routes to the Far East and the (re)discovery of America, the
European sea powers transcended the Medieval political limits on their
power, disrupting the political order and leading to the emergence of the
concept of the sovereign state in the modern sense, first in theory, in the
sixteenth century by Bodin, then in effect in Spain, the France. The Treaty
of Westphalia inaugurated ius foederationis, a federative legal system, giving
approximately three hundred political entities, essentially made up of the
remains of the Roman Empire, the right to enter into alliances with other
political entities under certain conditions.18 Although the number of European
states emerged as dominate (France, Sweden, Netherlands) in terms of the
right to form alliances and engage in state-to-state diplomacy, they were
approximately equivalent in juridical terms. A legal order emerged based on
the diplomatic and political structure of these equivalencies: the ius publi-
cum Europaeum, European public law understood as international law.19

The fundamental consequence of this evolution was the re-casting of
war as secular. The complex mix of religious, sectarian, inner political
power struggles was replaced by a system in which territory became the pri-
mary demarcation of political power, and where the logic of inside/outside
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The New Nomos of Europe 143

took hold.20 The ‘humanisation of war’ was the direct consequence of the
redrawing of political lines in terms of nation-state territory. Modern interna-
tional law was founded upon the codification of the new norms of war as
interstate instead of religious.21

The new international law, ius publicum Europaeum, was in essence a
formalisation of the rules of war which made sovereign states its distinct
and territorially anchored moral subjects. Wars were henceforth fought
between justi hostes, just or correct enemies, specified as legal personalities
in terms of a common European code of conduct, based on the partition of
lands and the identity of moral personality, justice, and territory. In moral
terms, wars were henceforth only waged between equals. The European
continent, controlled by the ius publicum Europeaum became a homoge-
nous moral space in which the rules of war, the forms of opposition were
specified in advance by the codes of interstate activities. Ius gentium (law of
nations) and ius inter gentes (law among nations, inter-national law)
mapped directly onto each other. Indeed, they were indistinguishable.22

In Schmitt’s view the reality of the world order has left this legal order far
behind. In The Concept of the Political, for example, he describes the end-point
of this long process of decline in which “the entire structure of state-based
concepts, that the Eurocentric political and legal sciences had built up through
400 years intellectual labors. The state as model of political unity, the state as
bearer of the most astonishing of all monopolies, namely that of the monopoly
of political decision, that glimmering work of European form and occidental
rationality, has been dethroned”.23 By all evidence the era of the grand European
legal order is behind us. And yet the quandary that characterises our time,
according to Schmitt, is that we seem unable to dispense with the ‘classical’
political and legal concepts forged in the sixteenth and seventeenth century and
developed without imagination through the centuries since then. According to
the classical model, he argues, one differentiates clearly between the interior
relations of the state and external relations, domestic affairs and international
affairs. Once upon a time, the state was the privileged arena for exercising the
political, it was the site where ‘the political’ was understood as determining
interstate relations. According to the classical model, the state was an integral
political actor, turned toward the outside, toward relations with other states.
Domestic order and security were the responsibility of state-controlled police.
The ‘criminal’ was understood as a domestic, civil, legal category while the
‘enemy’ was understood as a category of international relations, and peace was
understood as absence of war. In Schmitt’s radical re-conceptualisation of ‘the
political’, particularly in his 1929 essay ‘The Concept of the Political’, he refers
to a primordial entity of human existence, based on the relation of self to other.
In Schmitt’s terms this appears as ‘friend’ and ‘enemy’, though this must be
understood as preceding individuality, personality, and any political institutions
of the state.24 The concepts of ‘friend’ and ‘enemy’ refer far more to the way
that legal and political categories are dialectically structured.
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144 J. Peter Burgess

In The Concept of the Political, Schmitt underscores that the concept of the
political presupposes a plurality of political units. There can be no political
unity without the opposition of that unity to another.25 This essentially
Hegelian insight is the basis for Schmitt’s understanding of the situation
of the international system. The political world is a ‘pluriverse’, not a
‘universe’: no state represents humanity. Indeed, in Schmitt’s notorious for-
mulation, ‘Whoever says ‘humanity’ is deceiving’.26 Does the European
Union, with its institutional make-up and trans-national acquis communau-
taire, simply extend the trend of ius gentium as distinct from ius inter gentes,
which Schmitt decries in the two twentieth-century attempts to establish a
new global nomos? Does the system of European Union law offer some-
thing new?

THE EUROPEAN UNION AND THE IUS PUBLICUM EUROPEAUM

Before turning to our analysis of the EU legal system, we linger at another
late text in which Schmitt considers the notion of a European legal order
after the League of Nations: “The Plight of the European Legal Sciences”
from 1943.27 In this essay, written at approximately the same time as The
Nomos of the Earth, Schmitt evaluates what he sees as the state of the art of
the European jurisprudence and, in doing so, comments on the nature of
European community in terms of actual and possible legal framework. The
article is both an evaluation of the relationship between the centuries-old
European jurisprudence and the European scholarly traditions into which it
is situated, and a diatribe, typical for this period in Schmitt’s life, against
legal positivism.28

For Schmitt it is, again, burgeoning legal positivism, which has shaped
and determined the evolution of the informal European legal community.
According to this model, which Schmitt sees spreading and developing
throughout Europe, the formal validity of laws lies exclusively in its propo-
sitions, combined with a state that is willing to enforce them. According to
the positivist position laws are by and large instrumental: their validity is
identical to the force of their implementation. For Europe, politically torn
and tattered after two world wars, no substantive foundation for law seems
available. Here Schmitt is referring to individual European nation-states and
the aspects of a shared legal order they manifest. The prospect of a com-
mon European legal system in the sense we see it today in the institutional-
isation of EU law is distant since, as he explains, there is precisely no
common political will to enforce a European law if there were one. This is
of course true for the state of European solidarity in 1943.

Schmitt then unites his critique of the state of jurisprudence in Europe
with a parallel attack (in the nomos book and elsewhere) on the destitute
tradition of ius publicum europeaum, European law of nations.29 From the
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The New Nomos of Europe 145

perspective of legal positivism state law and international law have fallen
completely from one another. They have, according to Schmitt, two distinct
sources of law and procedural principles. The internal and the external are
thus alienated from each other and a kind of political realism has become
the abiding theory of politics.30 The domestic and international belong to
two utterly different spheres, and have no conceptual or even practical
communication with each other. Contracts and agreements made between
European states have, for the positivist, formally speaking, nothing at all
distinct in comparison with contracts and agreements made with non-
European states. The fact that two European states might enjoy an interna-
tional agreement, as opposed to having one with a non-European state is
strictly a matter of coincidence.31

Here the assumption upon which Schmitt bases his lament over the
absence of a coherent (non-positivist) legal order is essentially the same as
the standpoint from which he is critical in his assessment of the interna-
tional legal order at large (League of Nations and UN), namely that it is a
heterogeneous, even mechanical, combination of legal systems, instead of
an interconnected, organic legal system. The strange reality, however, as
Schmitt underscores, is that the European states share similar or identical
legal systems to form the basis of a legal community. The more or less abso-
lute juridical equivalence of the individual state international legal systems,
the identical ethical, political and cultural status of their legal personalities,
renders ius publicum europaeum obsolete but also uninteresting for the
present.32

In Schmitt’s view the new European nomos will not be a legal order in
which all European nation-states adopt one and the same parallel legal
system, thus sharing a single tradition that is unaffected by national particu-
larity. Not like a re-transmission of Roman law as a ‘spiritual and intellectual
Common Law of Europe’33. This would be the opposite of the ‘atomisation’
of the nation-states which Schmitt so vehemently attacks in his evaluation of
the League of Nations and the UN. Yet a true ius publicum Europaeum will
need to be both more and less than a shared tradition, passively adopted. It
will need to repose upon both shared traditions and national, individual
and case-based particularity. As it happens something like a trans-sectorial
legal order has indeed begun to emerge in Europe and continues to
develop.

EUROPEAN JURISPRUDENCE IN THE FLUX 
OF EUROPEAN SOVEREIGNTY

Even despite the recent rejections of the draft European Constitution by
France and the Netherlands in 2005, and, more recently, its revised version
by Ireland the process of European integration has advanced farther than
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146 J. Peter Burgess

any of the historical European utopians had dreamed. Both the original pre-
sentation in Thessaloniki on 20 June 2003 of the draft Constitutional Treaty
and the most recent Eastern Enlargement undertaken on 1 May 2004 consti-
tute bold and decisive steps toward the creation of a sturdy institutional
unity. Yet what does it mean for a given institutional setup to be European?
Just how European is the European Union legal system?34 The question of
the fundamental sense of Europe and what kind of institutional setup it calls
for is far from resolved.35 European unity remains something other than the
unity of Europeans. Nor is it constituted by the unity of its political institu-
tions, government, legislatures or courts. It is something more, though
clearly something less as well.

Schmitt’s stand-or-fall criterion for the validity of an international organ-
isation is precisely that it not be international, but rather inter-national.
From a juridical perspective it must re-attach the wayward fellows ius inter
gentes and ius gentium, while at the same time recognising the pragmatic,
post-Hegelian impossibility of cultural, political and legal universality in any
institution, be it local, national, or supra-national. The defunct League of
Nations was for Schmitt doomed to failure since it permitted the interna-
tional law to crumble into an formalistic consolidation of national actors in
an era when both politics and jurisprudence played the strings in a different
register of meaning and power, a simple, particularistic link between a finite
number of nation-state entities, whose political substance remained to be
unpacked in order for it to participate in the cultural organisation of the
continent.

As we will see, however, European Union Law occupies a strange and
complex position between an international law model and a federal model.
European construction has developed a kind of jurisprudence, which com-
municates with national legal traditions in the tradition of Common Law,
based in culturally determined norms and customs. It thereby appeals to
universal principles and the formalism of international civil code. Where
international law has four interrelated types: a) treaties and conventions, b)
customary law, c) general principles, and d) standing court decisions.36

European jurisprudence, as well shall see, has an even more complex set of
sources. The recurring challenge for the European Court of Justice (EJC) has
been to navigate the terrain between the general scope of international law,
law established between member states, law established between member
states and non-member states, and the growing corpus of law established
sui generis between the EU and member states.

This is not the place to rehearse the many utopian histories of European
construction, some more viable than others. A unique chronology can be
charted according to whether one is concerned with the geographical con-
ceptualisation of the European continent, the ebb and flow of something
called the European spirit, the seemingly unavoidable economic nature of
its institutions or the contours of its legal institutions. Each is constructed
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The New Nomos of Europe 147

upon a myth of origin and shared destiny, of alpha and omega; each is tele-
ological in design, aiming, with varying degrees of pragmatic fulfilment, for
an integral ‘Europeanization’.37

European history has never been a chronicle of facts and events that
unfolded in a place called Europe. The history of Europe is a cosmology, a
myth of foundation that unites heaven and earth, the geographical continent
and the people who have inhabited it.38 It is narrative bound together as
system of ideas, constituted through traditional, physical, moral and ency-
clopedic history. It has never simply been the story of politics played out on
a continent already constituted, already shaped. The history of Europe is the
history of the interpretations of the myth of Europe, including the geograph-
ical one. Though no less indeterminate than other narratives, the geograph-
ical narrative of Europe is primeval among narratives. The ‘great events’ of
European history, that is, those deemed worthy of inclusion into the canon
of histories, official or unofficial, of Europe are both trans-national and
trans-territorial.39

THE EUROPEAN NOMOS AS A TOPOLOGY OF VALUES

The new geo-political configuration that emerged from the Treaty of West-
phalia was based on the concern for security. Even though the political
landscape was considered a thing apart, European culture has been at pains
to see itself in terms of particularity. Indeed the European cultural self-
understanding is anything but particular; it is the very invention of universal
pretension. Shadowing the intricate trans-territorial character of European
jurisprudential thought, the newly forged European Constitution sets out a
conceptualisation of The European, which, like the logic of value itself,
defies the territorial confines of the European continent. As the Preamble to
the draft Constitution states:

Drawing inspiration from the cultural, religious and humanist inherit-
ance of Europe, from which have developed the universal values of
the inviolable and inalienable rights of the human person, democ-
racy, equality, freedom and the rule of law, Believing that Europe,
recruited after bitter experiences, intends to continue along the path
of civilization, progress and prosperity, for the good of all its inhabit-
ants, including the weakest, most deprived, that it wishes to remain a
continent open to culture, learning and social progress, and that it
wishes to deepen the democratic and transparent nature of its public
life, and to strive for peace, justice and solidarity through the world,
Convinced that, while remain proud of their own national identities
and history, the peoples of Europe are determined to transcend their
ancient divisions and, united ever more closely, to forge a common
destiny.40
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148 J. Peter Burgess

Europe’s past is conceived of as the foundation for the values of its present
and its future. There is, according to the Preamble, inspiration to be found
in the past, inspiration that also contributed to developing the inviolable
and inalienable ‘universal values’ of our present. Those values, though uni-
versal, must be posited again as the basis of the Europe of today, in order to
both overcome the divisions of the past and forge together the common
‘destiny’, which, even though it is the destiny of Europe, appears to be suf-
ficiently threatened to require inspiration from the past in order to safeguard
it. An insistent though fundamentally unstable notion of universality inhabits
these opening aspirations. On the one hand, the cultural inheritance of
Europe’s past is the origin of the universal values of the present, the basic
political principles that guide the European construction of our time. On the
other hand, however, that past is one of division and clashes, division
which must be overcome in order to deploy the values, which nonetheless
were valued before, toward the uniting of our present, which finds itself
under the inspiration of the past. Thus the strange logic of universal value:
Universalism of the past is fissured and must be transcended in order to
achieve universalism.

This is the tension between a transcendental notion of universality, a
notion whose origin and destiny are doomed to remain invisible like
Schmitt’s mystical origin of international law, and a kind of normative uni-
versalism, a universalism-to-be, a universalism understood as in some sense
already here, but nonetheless necessary to effectuate and operationalise in
and through European construction. Despite its ‘bitter experience’, and with
no implicit knowledge of the future, Europe will continue along its path,
choosing its unavoidable destiny.

The universalism of European cultural history thus obeys a conceptual
topography that we are at pains to map onto its physical geography. This is
so for two reasons: First, because geography is never purely physical geog-
raphy; it is always made conceivable, understandable, communicable by a
network of ideas about place, space, emptiness, etc., which do not collapse
onto it. Second, conceptual topography of any kind contains an implicit ref-
erence to the materiality of things in space and in time. One does not pre-
cede the other; both render transcendence strictu senso meaningless. In the
eyes of the Constitutional convention, Europe is both a place and a tran-
scendental, extra-spatial entity, a set of ideas and values, which by their
very nature are trans-national and inter-national.

Thus the themes of ‘territoriality’ and ‘territorial cohesion’ recur again
and again in the Constitution’s provisions. Despite the fact that the Euro-
pean Union remains a geopolitical entity whose physical boundaries are
beyond dispute, the cohesion of its territoriality is explicitly posited as codi-
fied and institutionalised, something to be reinforced. Among the EU’s
objectives formulated in Title 1 is the promotion of ‘economic, social and
territorial cohesion’.41 At the same time the Union will seek to maintain and
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The New Nomos of Europe 149

respect the ‘territorial integrity’ of the member states, ‘maintaining law and
order and safeguarding national security.42 EU citizenship includes the right
to work and reside freely within the territory of member states43, to enjoy
rights of EU citizens in the ‘territory’ of third states. It becomes evident that,
on the one hand, the classical notions of nation-state self-constitution and
relation to others is clearly valid and in vigour; on other hand, the repeated
reaffirmation of the notion of territoriality nearly reads like a throwback to a
time when the notion had far less anchorage in time and tradition. The
notion of territoriality is reiterated precisely because the Draft EU Constitu-
tion came to the fore in a moment when territoriality has never been so pre-
carious, never so distant from its own self-evidence.

In this sense it is also remarkable that a new figure of spatiality
emerges from the draft constitution, equally marking the nomos of the EU.
The value abstractions announced and confirmed in the draft constitution
are repeatedly associated with an area or zone with “soft” or variable bor-
ders. Thus, ‘the Union shall offer its citizens an area of freedom, security
and justice without internal frontiers’.44

In terms of its neighbouring states the European Union shall ‘also pro-
mote an amorphous space of influence, an area of prosperity and good
neighborliness, found on the values of the Union and characterized by close
and peaceful relations based on cooperation’.45 It shall also ‘constitute an
area of freedom, security and justice with respect for fundamental rights and
the different legal systems and traditions of the Member States’.46 The values
of the European Union are not positively and indistinguishably attached to
singular individuals or institutions, not even to particular determinations of
space such as borders and walls. The European values to be institutiona-
lised in the Constitution of the EU correspond to semi-amorphous areas, to
a zone of value, non-linear and non-discrete.

The Charter of Fundamental Rights, contained within the Constitution,
lays out an un-surprising set of traditional European values, based on the
UDHR tradition of humanist principles, supplemented by global capitalist
notions of free movement of goods and market liberalism. Values, more-
over, is a central theme through the text. Most significant for our purposes is
that despite the distinct European tradition, geographically discreet and
territorially sovereign, nonetheless constitutes and amorphous ‘zone’ of val-
ues and rights.47 This ‘area of freedom, security and justice, without internal
frontiers, and an internal market where competition is free and undistorted’
does not map onto the political geography of Europe, rather it draws its
own value-topology in a Heideggerian fashion. Simultaneously the draft
Constitution insists on one of the primary inter-national values, namely the
maintenance of ‘territorial cohesion and solidarity’ amongst member states.

This is only one form of the great paradox of our time, cooked down
to the term ‘glocalisation’: globalisation opens the horizon for ubiquitous
experience of ideas, which by the reverse-awareness of the particularity of
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150 J. Peter Burgess

the local, are overturned in their universality. This is the truly Hegelian
moment of global society: the universality of universal precepts is over-
turned by the universally valid experience of their specific application and
applicability in particular settings. Market liberalism, to take the most prom-
inent example and a central tenet in European construction, is only univer-
sal to the extent it can be applied in the individual global settings that were
completely unforeseen by those who first formulated the principle. In terms
of the Preamble, the European values will be spread to all Europeans; all
who fall under the same umbrella of European-ness will be respected for
their difference, precisely because they are different, weak, deprived.

By the same token, national individuality is not opposed to European
identity. The national schisms that brought the European wars of the past
are not in some sense exceptions of history, a temporary derailment of the
true European history. Nor are they are inferior moments in the construction
of a higher order of civilisation. The dialectical experience of conflict-in-
unity is the very essence of European thought, both on the political level
and in the domain of jurisprudence. Without the geographically based cul-
tural heterogeneity on this otherwise homogeneous peninsula, the notion of
a European unity would be unthinkable.48

This set of ideas stands in contrast to what Schmitt rejects in the League
of Nations model of international organisation, namely that it homogenises
the member states, reducing their political subjectivity and legal personality
to mere straw men. They become mere political and juridical atoms, with
no internal politics or interpretive jurisprudence. The far more dialectical
self-understanding of the draft EU Constitution conceives of the political
subject and legal personality of member states and the EU as a whole at
large as permeable.

THE EUROPEAN LEGAL ORDER

A similar evolution can be observed in the unique evolution of the
European legal order. International law in Europe (distinguished for the
moment from the European legal order) is spatially determined and this
determination in space has varied widely since the rise of notion of interna-
tional law at the beginning of the twentieth century. Just as Europe has
been continuously politically re-ordered and re-structured in the course of
the last century so has this spatialisation reproduced itself in the conceptual-
isation of Europe in international law. Schmitt sees the most prominent illus-
tration of this phenomenon in the lateral incision across the geographical
East-West line. This bifurcation of the geographical, political, cultural and
even spiritual Europe is only the most visible of the spatial re-ordering that
marks Europe’s historical transitions. These changes have significant conse-
quences for the spatial character of international law. This is particularly the
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The New Nomos of Europe 151

case during the Cold War, when a variety of different planes, zones and
spheres of political and legal influence were simultaneously operative. An
international law was at once universal and bipolar, homogeneous and
heterogeneous.

Europe is also divided along a North-South axis, separating Greece,
Portugal, Spain, Southern Italy and Ireland from the “rest” of Europe, both
in terms of economic welfare and in terms of cultural, social and spiritual
values. The European system of norms is also torn in two across the trans-
Atlantic axis. After 1990 the abiding bifurcation dissolves, the fall of the Berlin
wall brings with it the end of communism, the unification of Germany, the
collapse of East-West European multilateralism, and fresh Eastern European
aspirations to join the economic development of the rest of Europe.49

The Wende of 1989 brought about a new shift in this spatio-cultural
constellation. Among many other macro- and micro-political changes, the
development of inter- and non-governmental organisations exerting influ-
ence in Europe and elsewhere, took on greater geopolitical and geo-cultural
importance. The dismemberment of the former Soviet Union into a number
of states, and the re-structuring of former Yugoslavia and Czechoslovakia,
created new states and new constellations of norms, laws, rights, and val-
ues, making more or less unequal transitions to both market rules and legal
norms at differing speeds. Juridical questions related to borders, monetary
zones, trade and taxes, armaments, security, and rights of individuals and
citizens become suddenly more complex.

By the same token a new kind of juridical cosmos has evolved linked to
the institutional evolution of the European Union. On the most general
level, the multiple enlargements of the Union (or earlier, Communities)
itself has widened and transformed the juridical horizon of national law,
including not only European member states, but also non-European states
and the framework and parameters that determine their relationship to the
EU at large and the EU member states in particular. To this can be added
the expanding spheres of influence of the Council of Europe, the OSCE and
OECD. Each of these institutional matrices carries its own political and legal
sub-structures, which interact with and influence the political and legal
structures of the states they concern. The synthesis of these new legal and
political frameworks makes up what we call the new nomos of European
jurisprudence.

ANTHROPOLOGY OF THE NEW EUROPEAN NOMOS

Though debate among political scientists surrounding the question of what
kind of political entity the European Union actually is has not abated, there
is consensus among legal experts that it constitutes a sui generis phenomenon
of jurisprudence. EU jurisprudence distinguishes itself from both classical
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152 J. Peter Burgess

international law and all types of federal jurisprudence. As the Court of Jus-
tice of the European Communities stated in the oft-cited 1963 judgments by
ECJ Van Gend & Loos,

The Community constitutes a new legal order of international law for
the benefit of which the states have limited their sovereign rights, albeit
with limited fields, and the subjects of which comprise not only member
states but also their nationals. Independently of the legislation of mem-
ber states, community law therefore not only imposes obligations in
individuals but is also intended to confer upon them rights which
become part of their legal heritage. These rights arise not only where
they are expressly granted by the treaty, but also by reason of obliga-
tions which the treaty imposes in a clearly defined way upon individuals
as well as upon the member states and upon the institutions of the
community.50

Even before the advent of the Treaty of European Union in 1997 in which
the notion of Europe as a community of shared values first comes arises, the
Court of Justice was struggling to draw the consequences of a system of
legal ties without precedent. Also in the well-travelled Costa vs. ENEL case,
the judgment makes visible the way in which social and political systems of
legitimacy struggle to find their anchoring point legal system:

By contrast with ordinary international treaties, the EEC Treaty has cre-
ated its own legal system which, on the entry into force of the treaty,
became an integral part of the legal systems of the member states and
which their courts are bound to apply.51

Yet instead of one axis of comparison in the political sphere – an assembly
of nation-state-like structures – the question of the status of the EU system is
an inevitable one that moves between the norms of national law and the
categories of international law.

THE SOURCES OF EUROPEAN LAW

One way of studying the nature of changes in European Law is to begin by
plotting its “origins”. When legal scholars speak of European law, however,
they do not presume that law is a purely theoretical construction or that it
has a distinct beginning or end. Rather, it is understood as emerging out of
a concrete political, cultural, social setting. Moreover they presume that
legal systems build from a heterogeneous field of sources, ranging from cus-
toms to both formal and informal rules and regulations.52

In formal terms European law is conventionally divided into three lay-
ers: primary sources, secondary sources or legislation and tertiary sources.
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The New Nomos of Europe 153

The primary sources are derived from two basic sources. First, there is law
stemming from formal treaties signed in the name of Europe and which des-
ignate the conditions of the adherence to the treaties. Second, there are the
treaties entered into by the European Union (or Community) with third par-
ties, whereby the EU (or EC) is presumed to be a sovereign unit. The formal
framework of European law itself makes up the secondary source. It is com-
monly distinguished by three levels of legislation: (1) regulations, (2) directives,
and (3) decisions. Finally, the tertiary sources of European law link to the
basic practices of jurisprudence such as they emerge from the work of the
European Court of Justice. These include the actual case-law of the Euro-
pean Court of Justice, the basic legal principles that are adopted in the ECJ,
the general principles of public international law, in addition to the acts of
law adopted by representatives of member-state governments.53

These three layers are structured in order of descending level of
abstraction. The primary sources articulate the most general level of abstrac-
tion, linking to most general principles of rights and philosophical tradi-
tions. They express the historical identity and design of the European
project. This is the level of international politics in its meeting with Euro-
pean law. The secondary level is more concrete and context specific, incor-
porating the more technical elements of regulation and governance. The
tertiary level is the sphere of legal communication between member-state
institutions and between legal and regulatory institutions across nation-
states. To these can be added the national law and international public law.

THE NEW NOMOS OF EUROPE AND THE TOPOGRAPHY 
OF EUROPEAN LEGAL COSMOS

The scientific response to this complex cosmos of legal substances is the the-
ory of competences. The theory of competence has emerged and developed
as a kind of legal regulation of the hierarchies and sub-hierarchies of power
and legitimacy. The concept of “competence” replaces in some sense the
notion of authority in the unique sphere of European law. Competence is the
fundamental attribution of law. It designates the foundation or source of
jurisdiction and the basis of legitimacy for any given field of legal issues.
Competence only emerges as the result of an attribution of competence by
a competent authority. Competence gives rise to competence. In this way a
kind of meta-competence is the precondition for competence, commonly
called the “Kompetenz-Kompetenz” question.54 However, though the com-
petence-competence feedback displaces by one level the question of the ori-
gin of legitimacy (Schmitt would say, and Derrida after him, the “mystical
origin of competence), it simply displaces it by one level, replacing the orig-
inal competence by an original attribution of competence (also known as
the “transfer of sovereign rights”).55
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154 J. Peter Burgess

The European legal system thus has a kind of porosity; it is, not by
chance but necessity, contaminated by what is outside it. The sovereign
border of EU law, the distinguishing line between what belongs to and
what does not, is traversed by flows of cultural meaning, of legitimacy and
competence, both nourishing the system and taking nourishment from it.
Thus in contrast to a federal law model according to which competence
springs from a substantive foundation, the European system seeks a kind of
organic organisation along lines of varying intensity, unstable geometries,
sources of varying depths. In certain situations the EU even possess compe-
tencies drawn from substantive, un-questioned member-state sources,
which leave it susceptible to the degrees of coordination of authorities
(competences) that are outside itself.56

The European legal order bends and stretches the traditional concept
of legal personality and does not a little mischief to the notion of the politi-
cal subject. At the moment of Schmitt’s caesura at the end of the Second
World War, the sanctity and autonomy of the individual is set for epiphany
in the Universal Declaration of Human Rights (UDHR). In other words, the
individual is constituted on the international scene in terms of his/her
rights. The document is also the inaugural use of the term ‘human rights’ in
an international setting, adopted by the General Assembly of the United
Nations. The individual and the human rights attributed to it thus acquire
the legal force of international law. Although international law does not
come close to exercising universal jurisdiction, there hardly exists a more
encompassing expression of universality in the sense Schmitt wishes to
construe it in the new nomos of the earth than the notion of human rights.
Few dispute its validity, though interpretations of its precepts are legio. The
Declaration refers both to rights of nations and individuals. Nations are
guaranteed the right to self-determination and to property; individuals are
guaranteed the rights to life, liberty, freedom, freedom of thought, expres-
sion and assembly in addition to a wide set or rights involving access to
legal process.57

The self-evidence of the formal validity of a fixed set of principles of
human rights has been tested with increasing frequency. End of millen-
nium multi-culturalism has put into question the special version of univer-
salism embodied by the UDHR.58 At the same time, political disdain for
the UN and the impracticality of human rights have grown in kind with
the US global hegemony and the increasing isolationism of a series of US
administrations.

In Schmitt’s eyes the United Nations suffers from the same untimeliness
as the defunct League of Nations. It is essentially the institutionalisation of a
covenant regulating the relationships between sovereign states, one which
remains incapable of conceptualising their porosity. Though it is clear that
the UDHR concerns most directly individuals, its mode of application has
typically been through the authority of the nation-state.
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The New Nomos of Europe 155

In terms of European Union politics the UDHR provided the inspiration
for the drafting of the European Convention on Human Rights, which was
adopted in 1950, less than two years later.59 It plays a central role in both
the Treaty of Rome (establishing the European Community) (1957). Article
13 specifies that the European Community and European Council will seek
to ‘combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation’. Article 177 mentions ‘human
rights’ explicitly, admonishing that ‘Community policy in this area shall con-
tribute to the general objective of developing and consolidating democracy
and the rule of law, and to that of respecting human rights and fundamental
freedoms’.60 The Treaty of Amsterdam (1997) reaffirms these general
notions of human rights in the foundation of the European Union, stipulat-
ing it as ‘founded on the principles of liberty, democracy, respect for human
rights and fundamental freedoms, and the rule of law, principles which are
common to the Member States’ (1992: Article 11). The notion of human
rights is also object of a wide array of legislation in force and in preparation.

The Treaty of European Union also plays the role of bringing the Com-
mon Foreign and Security Policy (CFSP) into formal existence. Remarkable
in this context is that object of securitisation is not only to assure the secu-
rity of Europe in a conventional sense, but also ‘to safeguard the common
values, fundamental interests, independence and integrity of the Union in
conformity with the principles of the United Nations Charter’. Lastly, the
TEU sets out the conditions of membership to the Union, which include an
acceptance of the principles of human rights as set out by the UN Charter.61

The extra-territoriality of EU human rights politics is coordinated by an
essential ius gentium in the sense that it comprises both a politics of internal
and external human rights. The explosion of migration across and on the
periphery of European space re-opens issues of racial, religious and cultural
discrimination in the European Union. Global migration patterns have trans-
formed cultural unities into patterns of flow, mingling and imbricating tradi-
tions of ethnic and cultural identity within and outside of the EU.

Three other recurring principles have marked the singularity of the
European legal order: direct effect, supremacy and subsidiarity. Direct effect
can be defined in broad terms as the mechanism whereby a European
citizen can rely upon a provision of EU law before his or her national courts.
The national courts are required to acknowledge, protect and enforce the
rights conferred by the provision.62 The notion of direct effect thus sets EU
law aside from other international institutions in the sense that relates
directly to the individual. Whereas international law and international organ-
isations confer rights and obligations on nation-states, EU law has the ability
to exercise jurisprudence in an individual capacity. Individuals have a set of
transnational European rights, which at the same time are protected by the
jurisdiction of the national courts. Supremacy assures the precedence of EU
law in cases where it comes into conflict with national law.
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These structural principles are not formally assured in EU treaties. On the
contrary, they have grown informally through the corpus of case material that
has developed throughout the construction of the European system. The prin-
ciples of supremacy and direct effect have a clear impetus: they move the
centre of gravity of European jurisprudence away from the nation-state level,
and toward the EU level. This shift was perceptible throughout the 1980s and
woke the concerns of the European public sphere, yet most were convinced
that its national institutions would not be threatened by EU construction.63 In
this atmosphere the concept of subsidiarity was developed, both in legal
cases and in the political discourse surrounding the Delors presidency in the
European Commission. It was codified in EU law through Single European
Act (1986). The Act stipulates that the European Community should act only
to realise the objectives of its environmental policy when these objectives
could not be attained better the level of the national authorities it was later.
The principle was later codified in the TEU in terms of competence, specifying
that ‘in areas which do not fall within its exclusive competence, the Commu-
nity shall take action, in accordance with the principle of subsidiarity, only if
and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States and can therefore, by reason of the scale or
effects of the proposed action, be better achieved by the Community’.

The triple mechanisms of direct effect, supremacy and subsidiarity thus
put into place a regulation of the porosity of nation-state sovereignty. They
organise an international legal order in which the currents of universality are
supplemented and supplanted by those of particular rights and obligations. It
thus transcends the classical ‘monist’–‘dualist’ dilemma that Schmitt bemoans
in the ‘Plight’ essay of 1943. That controversy pits those who, like Kelsen, see
national legal orders as ‘creatures’ of international law (monists) against those
who, like Triepel and Anzilotti argue that national legal orders were separate
legal orders that resisted the penetration of international norms.64 The
European legal system, if only by default, resists both poles of the debate.

CONCLUSION

To the extent that the evolving European legal system is not at present, nor
aspires to be, a global legal system, a new global nomos (in the sense of a
world order based on the appropriation, dis-appropriation and distribution
of the earth) it cannot fill the void left by the collapse of the ius publicum
Europeaum bemoaned by Schmitt. This impossibility lies in the far more
modest aspirations of European construction, in the nature of the concept of
nomos, in the finitude of the history of global expansion and in our experi-
ence of the finitude of our planet. The decline of the universal legal order,
including international law is not the fault of the UN and other global
organisations. This decline and uncertainty of conventional legal categories
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produces a certain insecurity all on its own: While it is difficult to present
decisive evidence it might be suggested that a component of the scepticism
to the project of European construction shown by the French and Dutch in
the 2005 referenda on the European constitution and the Irish in 2008 can
be attributed to a missing certainty as to the structure of sovereignty within
the porous architecture of the EU institutions.

Four correlations can be made with Schmitt’s theoretical perspective rele-
vant to the recently frustrated but ongoing process of European construction.
First, the blurring processes that Schmitt observed early in the twentieth cen-
tury have continued. The basic oppositions that Schmitt diagnoses in a number
of his writings (inside/outside, war/peace, combatant/criminal) hold true,
more so in our day. Based on observations of the evoluation of historical polit-
ical and legal culture, this binary conceptual structure continues to organize
geopolitical thought. Second, there will never again be a global legal order.
This is the consequence of the conceptual of universality itself. Both experi-
ence and the logic of universality teach us that a universal system is only uni-
versal in opposition to another. As Schmitt admonishes in The Nomos of the
Earth, until outer space becomes a true space for conquest and appropriation
on a grand scale, the global state will remain a fiction. Third, on formal legal
grounds, the European legal system, with its dialectical mix of “limited” univer-
sality and local particularity, the variety of its sources on different levels of
European life, is in some sense one answer to the problem posed by Schmitt.
The European legal sciences have already survived their own fissuring into
legitimacy and legality. Moreover the breakdown of international law into
international politics is not a menace to European civilisation, as Schmitt might
see it, but rather inherent in the system of European law. Fourth, the extension
of Schmitt’s analysis beyond the 1950s into the era of European construction
confirms Schmitt’s diagnosis, while at the same time suggesting that he was too
pessimistic in his characterisation of the European legal order. A kind of new
nomos is emerging to respond to the challenges he perceived. It is character-
ised by a multi-cultural flux of values, which have a systematically blurry con-
nection to territory, function in global economy and are protected by a security
agenda that reaches beyond the ‘traditional’ inter-national space of Europe.

This is the new European nomos: a new spatial order, based not upon
space ordaining law, but rather based upon law evolving through a new
ordering of peoples, culture and value in space.
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